Removing Employees for Dishonest Conduct While They Are Receiving Office of Worker's Compensation Programs Benefits

Can an employee be removed for dishonest conduct while receiving Office of Worker's Compensation Programs (OWCP) benefits?

The short answer to the question is yes.  Disciplinary or adverse actions can be taken against employees who are receiving approved OWCP benefits under the Federal Employee Compensation Act (FECA) when management can document that the benefits were obtained dishonestly or by fraud.  

The Merit Systems Protection Board (MSPB) does not have the authority to review or disapprove FECA claims or benefits; that is the role of the OWCP, Department of Labor.  However, the MSPB will review appeals of adverse actions taken against employees for dishonest conduct and/or fraud, regardless of whether the employee is still receiving benefits approved by OWCP.  In such cases, management does not have to wait for a determination by OWCP that the benefits are improper and should be discontinued.

In Daniels v. United States Postal Service, Docket Number CH0752920644-l-1, 3 May 1993, the MSPB supported the agency's removal of an employee for falsification of OWCP claim forms.  In such cases, the agency must prove by preponderant evidence that the employee knowingly supplied incorrect information with the intention of defrauding the agency.  On numerous occasions, the employee, who claimed to be partially disabled, failed to report outside employment as a barber that resulted in overpayment from OWCP.  In McCain v. United States Postal Service, Docket Number DE0752920338l1, 8 Jun 1993, the MSPB again supported the removal of a mail handler who was purportedly totally disabled by a back condition.  The agency had a videotape of the employee performing woodwork in his driveway.  In the videotape, the employee can clearly be seen standing, walking, bending, squatting, and lifting wood over a 90-minute period.  These cases contain useful references to other related MSPB and Federal Court decisions. 

In both cases, the appellants did not report that they were available for light duty and argued that the actions of the agency and the MSPB were improper because other administrative agencies had already determined that the benefits were payable.  The MSPB rejected that argument.  However, it did say that decisions by other administrative agencies is evidence that should be considered, but such decisions do not preclude the MSPB from issuing related decisions within its jurisdiction.

