	Misuse of Government Vehicle

	Periodically, activities must decide whether or not to discipline civilian employees for misuse of government vehicles.  Too often, human resource specialists/managers may jump to the conclusion that this is an automatic 30 day suspension because of the requirements of 31 USC 1349 or because it says so in sample tables of penalties.  However, it is not so "cut and dried."  The law requires a 30-day suspension for "intentional" misuse.  Therefore, under Merit Systems Protection Board (MSPB) and Federal Court case law, the agency must show that the misuse was both "willful" and "intentional" in order to support a 30-day suspension or stricter penalty.  Federal case law indicates that to support a 30-day suspension or harsher penalty for misuse of a government vehicle, agency management must generally prove that:

-The employee actually operated the vehicle. 

-The vehicle was used for inappropriate or unofficial purposes. 
-The misuse was intentional or willful, as opposed to minor/unintentional use. 

-The employee exhibited "reckless disregard" for whether the use did not constitute official business. 

-The employee had actual knowledge that the use of the vehicle was not for official purposes and prohibited. 

The 30-day penalty for misuse of government vehicles must not be arbitrarily applied unless the above point can be proven.  The sample MSPB/Federal Court case law attached will help determine whether employee misuse of government owned/leased vehicles rise to the level of "willful or intentional" misuse, or whether it should be viewed as "minor or unintentional", when selecting an appropriate penalty.
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·

 

The use of government-owned or leased vehicles for unofficial purposes is prohibited by

 

31 USC 1349

·

 

Intentional use of a government-owned or leased vehicle requires a minimum penalty of a 30-day

suspension without pay.

 

31 USC 1349 (

b).

·

 

To prove misuse of a government-owned or leased vehicle in violation of

 

31 USC 1349

 

(b) the agency

must establish that: 1) an employee operated the vehicle; 2) the purpose(s) it was used for did not

constitute official business; 3) or the employee exhibited a "reckless disregard" for whether the use did

not constitute official business.

 

Felton v. EEOC

, 820 F.2d 391 (Fed. 

Cir. 1987),

 

Kimm v. Department of

the Treasury

, 61 F.3d 888 (Fed. 

Cir. 1995),

 

Chufo v. Department of the Interior

, 45 F.3d 419 (Fed. 

Cir.

1995).

·

 

To prove that an employee's use of a government-owned or leased vehicle for unofficial purposes was

"willful," the agency must prove that either the employee had actual knowledge that the use would be

viewed as unofficial, or have a careless disregard for whether it would be viewed in that light.

 

Kimm v.

Department of the Treasury

, 61 F.3d 888 (Fed. 

Cir. 1995).

·

 

Inadvertent or unintentional misuse of a government-owned or leased vehicle does not meet the "willful

misuse" standard established in

 

31 USC 1349

 

(b).

 

Felton v. EEOC

, 820 F.2d 391.

·

 

Even in the absence of a reference to

 

31 USC 1349 (

b), the MSPB may still require the agency to meet

the burden of proof established in the statutory provision.

 

Leaton v. Department of the Interior

, 65

M.S.P.R. 331 (1994).

·

 

If an agency proves willful misuse of a government-owned or leased vehicle the MSPB is not empowered

to mitigate the penalty to less than a 30-day suspension without pay.

 

Social Security Administration v.

Givens

, 27 M.S.P.R. 360 (1985),

·

 

If an agency takes action based on an agency regulation rather than under 31 UC 1349(b) it may apply a

penalty of less than 30 days.

 

Social Security Administration v. Givens

, 27 M.S.P.R. 360 (1985).

·

 

Improper use of a government vehicle was not excused by past practice.

 

Davis v. General Services

Administration

, 4 M.S.P.R. 525 (1981).

·

 

Inefficient use of a government vehicle did not amount to willful misuse.

 

Honeyman v. Department of the

Navy

, 46 M.S.P.R. 136 (1990).

·

 

A car rented on an employee's personal credit card did not meet the definition of a government-leased

vehicle, regardless of the fact that the employee received the government rate.

 

Chufo v. Department of

the 

Interior

, 45 F.3d 419 (Fed. 

Cir. 1995)

·

 

Using a government-owned or leased vehicle to commute to law school amounted to "reckless disregard"

for the probable misuse of a government-owned or leased vehicle and provided a valid basis for adverse

action.

 

Aiu v. Department of Justice

, 70 M.S.P.R. 509 (1996).

·

 

Using a government vehicle to drive his son to day care on several occasions did not amount to willful

misuse because the employee was not aware that it would be viewed as such.

 

Kimm v. Department of the

Treasury

, 61 F.3d 888 (Fed. 

Cir. 1995).

·

 

A supervisor's grant of permission for a secretary to use a government vehicle to return to where her

personal car had broken down did not amount to willful misuse.

 

Felton v. EEOC

, 820 F.2d 391 (Fed. 

Cir.

1987).

·

 

Transporting an unauthorized passenger provided a valid basis for adverse action.

 

Christensen v. U.S.

Postal Service

, 51 M.S.P.R. 681 (1991).

·

 

Transporting his girlfriend a short distance did not provide a valid basis for adverse action against a

Customs Inspector because it was for an arguably official purpose (i.e., determining the proper point of

entry into the country).

 

Fischer v. Department of the Treasury

, 69 M.S.P.R. 614 (1996).

·

 

Using a government vehicle for trips home did not amount to willful misuse because it was not clearly

prohibited in the employee's travel orders.

 

Semans v. Department of the Interior

, 62 M.S.P.R. 502 (1994).

·

 

Lending a government vehicle to a coworker amounted to willful misuse and provided a valid basis for

adverse action.

 

Semans v. Department of the Interior

, 62 M.S.P.R. 502 (1994).

·

 

A brief stop at a disco on the way back to an employee's hotel after dinner did not constitute willful

misuse.

 

D'Elia v. Department of the Treasury

, 14 M.S.P.R. 54 (1982).
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· The use of government-owned or leased vehicles for unofficial purposes is prohibited by 31 USC 1349 


· Intentional use of a government-owned or leased vehicle requires a minimum penalty of a 30-day suspension without pay. 31 USC 1349 (b). 

· To prove misuse of a government-owned or leased vehicle in violation of 31 USC 1349 (b) the agency must establish that: 1) an employee operated the vehicle; 2) the purpose(s) it was used for did not constitute official business; 3) or the employee exhibited a "reckless disregard" for whether the use did not constitute official business. Felton v. EEOC, 820 F.2d 391 (Fed. Cir. 1987), Kimm v. Department of the Treasury, 61 F.3d 888 (Fed. Cir. 1995), Chufo v. Department of the Interior, 45 F.3d 419 (Fed. Cir. 1995). 


· To prove that an employee's use of a government-owned or leased vehicle for unofficial purposes was "willful," the agency must prove that either the employee had actual knowledge that the use would be viewed as unofficial, or have a careless disregard for whether it would be viewed in that light. Kimm v. Department of the Treasury, 61 F.3d 888 (Fed. Cir. 1995). 

· Inadvertent or unintentional misuse of a government-owned or leased vehicle does not meet the "willful misuse" standard established in 31 USC 1349 (b). Felton v. EEOC, 820 F.2d 391. 

· Even in the absence of a reference to 31 USC 1349 (b), the MSPB may still require the agency to meet the burden of proof established in the statutory provision. Leaton v. Department of the Interior, 65 M.S.P.R. 331 (1994). 

· If an agency proves willful misuse of a government-owned or leased vehicle the MSPB is not empowered to mitigate the penalty to less than a 30-day suspension without pay. Social Security Administration v. Givens, 27 M.S.P.R. 360 (1985), 

· If an agency takes action based on an agency regulation rather than under 31 UC 1349(b) it may apply a penalty of less than 30 days. Social Security Administration v. Givens, 27 M.S.P.R. 360 (1985). 


· Improper use of a government vehicle was not excused by past practice. Davis v. General Services Administration, 4 M.S.P.R. 525 (1981). 


· Inefficient use of a government vehicle did not amount to willful misuse. Honeyman v. Department of the Navy, 46 M.S.P.R. 136 (1990). 


· A car rented on an employee's personal credit card did not meet the definition of a government-leased vehicle, regardless of the fact that the employee received the government rate. Chufo v. Department of the Interior, 45 F.3d 419 (Fed. Cir. 1995) 


· Using a government-owned or leased vehicle to commute to law school amounted to "reckless disregard" for the probable misuse of a government-owned or leased vehicle and provided a valid basis for adverse action. Aiu v. Department of Justice, 70 M.S.P.R. 509 (1996). 


· Using a government vehicle to drive his son to day care on several occasions did not amount to willful misuse because the employee was not aware that it would be viewed as such. Kimm v. Department of the Treasury, 61 F.3d 888 (Fed. Cir. 1995). 


· A supervisor's grant of permission for a secretary to use a government vehicle to return to where her personal car had broken down did not amount to willful misuse. Felton v. EEOC, 820 F.2d 391 (Fed. Cir. 1987). 


· Transporting an unauthorized passenger provided a valid basis for adverse action. Christensen v. U.S. Postal Service, 51 M.S.P.R. 681 (1991). 


· Transporting his girlfriend a short distance did not provide a valid basis for adverse action against a Customs Inspector because it was for an arguably official purpose (i.e., determining the proper point of entry into the country). Fischer v. Department of the Treasury, 69 M.S.P.R. 614 (1996). 


· Using a government vehicle for trips home did not amount to willful misuse because it was not clearly prohibited in the employee's travel orders. Semans v. Department of the Interior, 62 M.S.P.R. 502 (1994). 


· Lending a government vehicle to a coworker amounted to willful misuse and provided a valid basis for adverse action. Semans v. Department of the Interior, 62 M.S.P.R. 502 (1994). 


· A brief stop at a disco on the way back to an employee's hotel after dinner did not constitute willful misuse. D'Elia v. Department of the Treasury, 14 M.S.P.R. 54 (1982). 



