
	Denial of Employee Request for Military Leave

	The use of military leave is sometimes a matter for consternation for managers and supervisors, especially when requested at an inopportune time, or when it results in conflicting missions.  The resulting question is: Can I deny employee requests for leave for military duty? 

The general answer is NO, because such absences are authorized under the Veteran's Reemployment Rights Act (38 U.S.C. Sections 2021 and 2024) that provides for leaves of absence for the period required to perform military duty and military training in the Reserves.  The courts and the Merit Systems Protection Board (MSPB) have liberally and consistently construed the Veteran's Reemployment Rights Act in favor of the employee over the employer provided that the employee provided legitimate documentation.  Unless the employer can provide evidence that the employee's request is "unreasonable", the request will be deemed protected.  If the employer denies such requests, the burden is on the employer to convince adjudicating bodies that its action was reasonable and that its needs outweighed the purpose of military active duty or inactive duty for training.  Inconvenience to the employer does not make employee requests unreasonable. 

Some sample cases: 

Earl Genus v. Department of the Army (CH07528610557, 22 Oct 87).  The appellant's request to perform voluntary military duty in the Army Reserve was denied.  The employee attended the training anyway and was removed for being AWOL.  The employee had already used fifteen days of leave and seven days of LWOP when he was ordered back to active duty for another four-month period.  The removal was reversed because under Veteran's Reemployment Rights Act, the agency was required to grant the employee's request for leave for military duty or training. 

Bart Jeffrey v. Department of the Navy (AT07528210869, 15 Jan 85).  The MSPB found that the employee's request for nine months of military leave and LWOP to attend helicopter school was reasonable.  The agency denied the request but the employee nevertheless reported for active duty to receive flight training as ordered by the Army and was removed by the agency.  The MSPB reversed the action because the employee's request was considered reasonable because the employee had informed his agency well in advance of his need for a leave of absence.  Does this mean that management's hands are tied when there is a conflict between the employer's mission and the military duty?  Not entirely.  Management always has the option of trying to work out a compromise or accommodation with the employee or the order issuing military unit to resolve the conflict.  Attempts to reschedule or cancel the military duty may be discussed by the employing agency and the military commander who issued the orders.  However, if the military commander determines that the training or duty cannot be rescheduled or cancelled, the agency will generally be required to grant the absence.  The agency acts at its own peril if such leave is denied and any adverse actions are taken against the employee.  Denial can result in grievances or appeals to the MSPB, or even appeals under the Uniformed Services Employment and Reemployment Rights Act (USERRA) for alleged discrimination or loss of benefits because military performance. 

The following items were taken from the Army Civilian Personnel On-Line website: 

Military Leave

Military leave is absence from duty in the employee's civilian position without loss of pay to perform military duty.  Employees entitled to military leave must be: 

· A member of a Reserve or National Guard component 

· On a full-time or part-time work schedule, or an indefinite employee who does not have an intermittent work schedule 

· Be serving in an appointment that is not limited to one year or less

Eligible employees must, upon request, be granted military leave to which entitled for performance of active duty active duty training.  Requests must be accompanied by a copy of the orders that are forwarded to the payroll office with the Time and Attendance Report.  Also, the employee is required to submit a certification by the appropriate military officer as evidence that the military active duty was performed.  It is now possible for members of the Guard and Reserves to use their military leave for inactive duty training.

Fifteen days of military leave is credited to an eligible employee's account (pro-rated for part-time employees) on 1 October of each fiscal year or upon appointment.  Unused military leave remaining from the prior fiscal year, not to exceed 15 days, is also credited. 

In addition to the military leave already available above, military reserve technicians as defined in 5 USC 8401(30) are entitled to additional military leave under Section 1039 of PL 104-106 which authorizes 44 additional workdays of military leave in a calendar year (codified in 5 USC 6323 (d)). 

The Comptroller General has long held that an employee performing the type of duty contemplated by 5 USC 6323(b) may not elect to use any other type of leave for such absence if leave under subsection 6323(b) is available.  This meant that an employee had to first exhaust the 22 workdays of military leave before he or she could use annual leave or compensatory time to cover the period of absence.  Over the past several years, Congress included language in each of the Defense appropriation acts that gave an employee the option to use annual leave or compensatory time even if they had not exhausted the 22 workdays.  By amending 5 USC 6323(b), Section 516 made that option permanent.  Minimum charge for Military leave is one (1) hour and can be charged in multiples of the minimum charge.  Reserves and/or National Guard will no longer be charged military leave for non-duty days that occur with the military service period.  Hours in the workday that are not chargeable to military leave must be worked or charged another leave category as appropriate.  Military leave is charged on a calendar day basis.  No charge is made for non-work days at the beginning and end of a period of absence on active military duty.  All intervening non-workdays, including holidays, falling within the period covered by the orders must be charged to military leave.

Military Leave for Inactive Duty Training

It is now possible for members of the Guard and Reserve to use their military leave for inactive duty training.  As we know, members of the Guard and Reserve who are full-time employees earn 15 days of Military Leave each fiscal year.  The fifteen days are credited to their account on 01 October.  They can carry-over up to 15 days of unused Military Leave from the previous fiscal year, giving them a maximum balance of 30 days.

Until recently, Military Leave could only be used for active duty, such as Annual Training (AT), Active Duty for Training (ADT), Active Duty for Special Work (ADSW), etc.  But on October 5, 1999, Public Law 106-65, National Defense Authorization Act for Fiscal Year 2000, was signed which amends Section 1106 of 5 U.S.C 6323(a)(1) to permit employees who are members of the Guard and Reserve to use military leave for "inactive-duty training (IDT). 

Traditionally, IDT is thought of as the "weekend drills" or weekend training periods that Guard and Reserve members attend each month.  In today's environment, it is not unusual that Guard members and Reservists will reschedule their regular IDT to be performed during the week with an Active Component command. 

An IDT period consists of a minimum of 4 hours.  Usually, 2 IDT periods are performed and credited to the Guard member or Reservist for each full day of service in this capacity.  Military Leave must be approved and taken in full-day increments.  Therefore, it is not appropriate to approve a full day of Military Leave for the Guard member or Reservist to perform one IDT period (normally 4 hours in length).  If the command to which the member is assigned for IDT will provide documentation acceptable to the supervisor showing that a single IDT period consisted of at least 8 hours, an exception can be made. 

When requesting Military Leave for AT, ADT, ADSW, etc., the Guard member or Reservist provides the supervisor a copy of his/her orders--if the orders have been received in advance.  Upon completion of active duty and return to work, the supervisor is provided a copy of the orders with dates, times, and signatures verifying that the period of active duty was actually performed. 

Unfortunately, as a general rule, orders are not issued for IDT.  However, members of the Guard and Reserve receive a form, e.g. Record of Individual Performance of Reserve Duty Training, DD Form 1380 (NAVRES 1570/22), which differs by Service in association with IDT.  As is the case with active duty orders, the Guard member or Reservist may have a copy of the form in advance of performing the IDT, or not.  Upon completion of the covered IDT, this completed form certifies, in essence, that the IDT was actually performed and serves as a basis for pay and retirement points.  Supervisors should require a copy of the form as verification that the scheduled IDT was actually performed and that Military Leave was appropriately granted. 

A supervisor may also accept an OF-71, Request for Leave with military leave annotated in the remarks section; a memorandum from the Commanding Officer, or any other form deemed acceptable by the supervisor.
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